




















® Require additional notice of force-placed flood insurance consistent with the CFPB’s new

rule for hazard insurance.

These provisions are necessaty to protect consumers from a dysfunctional insurance market
and collusion between servicers and insurers. These rules will also enhance the safety and soundness
of regulated lending institutions by protecting them from unreasonable expenses, litigation risk, and
the reputational harm that abusive force-placed insurance practices can pose.

B. THE AGENCIES SHOULD BUILD ON CURRENT MARKET PRACTICES TO PROVIDE

GREATER PROTECTIONS FOR HOMEOWNERS

Current market practices offer room to provide homeowners with greater protection from
abuse, without jeopardizing the interests of either servicers or lenders. Existing flood insurance
polices provide for notice to both lenders and homeowners in advance of policy cancellation.
Further protection to lenders is offered by the automatic coverage afforded under most force-placed
insurance polices. Although the NFIP offers a force-placed insurance product, called the Mortgage
Pottfolio Protection Program,"‘-I servicers rarely, if ever, use it because it does not allow for

automatic coverage.

Servicers who must refund force-placed insurance premiums to homeowners will usually
already have received the refund from the force-placed insurance company; refunds to servicers are
automatically advanced under current force-placed flood insurance policies once the borrower
provides documentation of coverage. The Agencies could build on these existing practices to
improve notice to borrowers, minimize retroactive billing, and speed refunds to borrowers, without
subjecting servicers or investors to greater risk or costs. The Agencies should also encourage the
use of blanket policies, which are currently underutilized and would reduce the costs of continuous

coverage and avoid the need for force-placed insurance.

Most lenders are covered by loss endorsements under flood insurance policies and are
entitled to notice before the policy is canceled. Such endorsements generally provide that the policy
will remain in effect for a period of time after the lender receives the notice, regardless of the reason
for cancellation. This gives lenders, and their agents—the servicers—time to take approptiate action
before the policy is canceled. Servicers should be required to use this lead time to warn
homeowners of the need to maintain coverage befote the policy actually lapses, in order to avoid
force-placed insurance and minimize the need for retroactive billing.

(As discussed below in section IV.D.1 below, whete the policy is at risk of cancellation for
non-payment and the homeowner fails to maintain it, the servicer should also be required to
advance the premium rather than letting the policy lapse. The advance notice afforded servicers
under the loss endorsement clauses provides ample time for servicers to do so without incurring
additional costs).

10 http://www.fema.gov/media-library-data/20130726-1912-25045-6307 /10 _mppp mav2013.pdf
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Since 2007, the cost of FPI has

quadrupled, while loss ratios continue to be far below that of voluntary insurance.”

high levels ultimately paid for by consumers and investors."

The available data on force-placed insurance, from the Credit Insurance Experience Exhibit
(CIEE) that servicers file with state insurance regulators along with their Statutory Annual Financial
Statements,"” does not break out force-placed flood insurance separately from force-placed hazard

insurance, but the products and industry practices are sufficiently similar to be generalizable.

The CIEE data show huge increases in gross written premium, net written premium (NWP)
and earned premium (EP)" from 2004 through 2011 and continued high premium levels in 2012.
The data also show that the ratio of claims paid to premiums collected by FPI insurers has been very
low—averaging about 25%." In short, the data shows FPI has been widely used in recent years and

is very profitable.

FPI Nationwide Experience, 2004-2012

Gross Net Paid | Incurred

Written Written Earned Loss Loss

Year Premium | Premium | Premium Ratio Ratio
2004 $1,485 $796 $807 33.5% 33.1%
2005 $1,832 $919 $850 40.4% 53.5%
2006 $2,163 $1,074 $988 29.5% 29.0%

Al .f'\pril 5,2013 ]cttcr from Supcrmtendcnt Bcn]amm Lawsky to other state insurance regulators at

12 Birny Btmbaum Statement to Senate Committee on Banking, Housing and Urban Affairs, Subcommittee on
Economic Policy. Implementation of the Biggert-Waters Flood Insurance Act of 2012: One Year After Enactment,
Hearing Sept 18, 2013. Av allable at:

8dd(._e"’664dd Much of the techmul dm.usslon in these comments 1 based on, or du'e(.tlv quoted from Mr.
Birnbaum’s testimony.

3 While the data reflect the experience of the largest writers of the market, some insurers writing FPI have failed to
submit required CIEE reports. The CIEE data is estimated to reflect about 90% to 95% of the total FPI market.

1 Gross written premium is the total amount of premium charged to servicer policyholders on coverage issued in a
particular year before any refunds. Net written premium is the total amount of premium charged to servicer
policyholders on coverage issued in a particular year after refunds for cancellations. Earned premium is the premium
associated with exposures during a particular year. For example, if coverage was 1ssued on July 1 with an annual
premium charge of §5,000 and assuming the coverage was not canceled and refunded, the gross and net written
premium would be $5,000. The earned premium would be six months of the annual policy =from July through
December of the year =for a total of §2,500 in the year the coverage was issued and $2,500 in the following year.

15 Paid loss ratio equals dollars of claims paid in a particular year divided by net written premiums in that year. Earned
loss ratio equals incurred losses in a particular year divided by earned premiums in that year. Incurred losses are the
insurer’s estimate of the ultimate amount of claim dollars that will be paid on coverages issued —exposures —in that year.
Paid loss ratio is a cash flow measure, while incurred loss ratio is generally a better measure to evaluate the
reasonableness of rates.
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Gross Net Paid | Incutted

Written Written Earned Loss Loss

Year Premium | Ptremium | Premium Ratio Ratio
2007 $3,058 $1,647 $1,402 16.0% 20.5%
2008 $4,000 $2.209 $1,999 20.1% 23.3%
2009 $5,181 $3,049 $2,641 16.0% 20.7%
2010 $5,915 $3,223 $3,248 15.7% 17.3%
2011 $5,692 $3.,450 $3,256 22.5% 24.7%
2012 $5,115 $2,870 $3,187 30.5% 30.8%

2004 to

2012 $34.,442 $19,238 $18,378 22.4% 25.3%

At least 90% of the FPI premium is written by just two insurers—Assurant and QBE. Both
companies provide FPI and insurance tracking setvices to the largest mortgage servicers. Assurant
alone provides tracking and FPI for about 75% of all outstanding mortgages.“' The remaining FPI
premium is written primarily through managing general agents who administer FPI and insurance
tracking to the remaining thousands of community banks, credit unions and small lendet/setvicers.

FPI premium charges are significantly higher than voluntary insurance premium charges for
the same property. An investigation by the New York Department of Financial Services
(“NYDEFS”) found that the premiums charged to homeowners for force-placed insurance are two to
ten times higher than premiums for voluntary insurance, even though the scope of the coverage is
more limited."”

Insurers selling FPI argue that the higher premium charges ate justified by various factors,
including;

® Lack of individual underwriting means FPI is much riskier than homeowners insurance for
which the voluntary insurer can underwrite and reject individual properties.

® FPI exposutes are concentrated in catastrophe-prone areas and, consequently, more
susceptible to catastrophic losses.

16 Assurant Earnings Call Transcript Q3 2013
7 April 5, 2013 letter from Superintendent Benjamin Lawsky to other state insurance regulators at
http://www.dfs.ny.gov/about/press2013 /Force-placed Letter.pdf
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Looking at the data from Florida, a state with a high incidence of catastrophic loss, confirms
that FPI loss ratios are both lower and less volatile than the loss ratios for voluntary insurance.
While the homeowners’ loss ratio jumped in 2011 because of major catastrophe events, the FPI loss
ratio remained low. And in 2012, the year of Superstorm Sandy, even though flood damage was
covered by FPI but not by homeowners’ insurance, the FPI loss ratio remained far below the

homeowners loss tatio.

8 Data Sources: LPI Home, NAIC Credit Insurance Experience Exhibit data compiled by Birnbaum. Homeowners
2004-2011, NAIC Report on Profitability by State by Line in 2011; Homeowners 2012, compilation by Birny Birnbaum
(CEJ) of State Page data provided by NAIC. The NAIC does not endorse any calculations performed on data it
provides.
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Florida Homeowners’ and FPI Loss Ratios

Florida
Voluntary Florida
Homeowners FPI
2004 303.0% 75.2%
2005 153.6% 102.5%
2006 32.6% 29.6%
2007 25.6% 11.4%
2008 33.9% 10.6%
2009 38.4% 11.7%
2010 38.1% 7.2%
2011 35.9% 9.9%
2012 31.6% 13.3%
2004-2012 61.4% 13.6%

An investigation by NYDES showed similar results, with the loss ratios for FPI seldom exceeding
25%, while voluntary insurance had loss ratios between 55% and 58%."

With average FPI premiums at least twice that of average homeowners insurance, calculating
expenses on a percentage-of-premium basis should mean twice as many expense dollars, if the
insurer’s arguments are correct. But the insurer’s expenses on FPI and voluntary polies are not
comparable. FPI does not have some of the operational costs associated with voluntary insurance
because there 1s no individual property underwriting. FPI premiums do not include the cost of
property inspections, credit histories, CLUE (claims history repotts), interviewing homeowners for
underwriting, or other acquisition expenses common in voluntary policies.

The high profit margin for FPI (as indicated by the loss ratio) is one result of widespread
reverse competition in the FPI market. Instead of competing for individual consumers, insurers

9 Birny Birnbaum. Statement to Senate Committee on Banking, Housing and Urban Affairs, Subcommittee on
Economic Policy. Implementation of the Biggert-Waters Flood Insurance Act of 2012: One Year After Enactment,
Hearing Sept. 18, 2013. Available at:

www.banking senate.gov/public/index.cfm?FuseAction=Files. View&FileStore id=f7c2976a-ddaa-4b1a-a4a8-
8ddc2e7664da (citing April 5, 2013 letter from Superintendent Benjamin Lawsky to other state insurance regulators at
http://www.dfs.ny.gov/about/press2013 /Force-placed Letter.pdf).
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® accepting or requesting any payments from FPI-F insurers in connection with providing

insurance or related setvices.

These rules would prohibit servicers from having any financial interest in the placement of

FPI-F, other than the coverage provided by the insurance. These rules largely mirror recent consent
orders between the NYDES and three of the largest insurers in the nation, as well as proposed New
NYDES rcgu]atj(ms.24 But those consent orders only apply in New York and do not affect servicers
obtaining FPI-F from other companies. Fannie Mae and Freddie Mac will likely adopt provisions to
reduce expenses associated with captive reinsurance, under new guidance from the Federal Housing
Finance Administration.” But those requirements will only affect loans eligible for sale to the GSEs
and will leave many sources of over-pricing unaffected. Clear, uniform, national regulations are
needed.

In general, the regulations should mandate that all charges related to force-placed insurance
imposed on a borrower be bona fide and reasonable. Such charges must only be for services
actually performed and bear a reasonable relationship to the servicer’s cost of providing the service.
But the more specific prohibitions listed above create a bright-line rule that will be easy for servicers
to comply with and for regulators to enforce.

3. LIMIT RETROACTIVE BILLING TO A REASONABLE TIME PERIOD

Mortgage servicers are responsible for tracking insurance coverage on the loans they service.
When there 1s a lapse in a homeowner’s insurance coverage, the servicer--typically through an
insurance tracking vendor--notifies the force-placed insurer. Federal law requires federally-regulated
or insured lenders and servicers to monitor loans for the continuous presence of required flood
insurance on properties located in a Special Flood Hazard Area.”® In addition, federal regulations
require mortgage servicers to provide notices in specified time frames before charging for hazard
FPI and prohibit placing FPI if a borrower has an escrow account on her loan and payment of
premium will keep the voluntary policy in force.” It is the servicer’s responsibility to identify lapses
in insurance and notify homeowners of these lapses in a timely fashion, although the servicer often

delegates these duties to a force-placed insurance vendor.

24 See Birny Birnbaum. Statement to Senate Committee on Banking, Housing and Urban Affairs, Subcommittee on
Economic Policy. Implementation of the Biggert-Waters Flood Insurance Act of 2012: One Year After Enactment,
Hearing Sept. 18, 2013. .\vatlablc at:

ki

8ddc2e¢7664da (dlscussmg NY proposal)
25 Press Release, Fed. Hous. Fin. Admin., FHFA Directs Fannie Mae and Freddie Mac to Restrict
Lender-Placed Insurance Practices (Nox. 5, 2013), available at
www.fhfa.gov/webfiles /25759 /1.P1 news release 110513.pdf.
2642 US.C. §4012a (e)
2"Reg. X (12 C.F.R)) §§ 1024.34, 1024.37.
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